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IN THE COURT OF THE SESSIONS JUDGE, SONITPUR AT TEZPUR 

    
Present:-    Mr. A. K. Borah 
   Sessions Judge 
   Sonitpur, Tezpur. 
    

                           Criminal Appeal Case No. 02(S-1) 2017 

 

Sri Nagen Gowala 

S/O- Sri Lal Prasad Gowala, 

Villlage- Tengabari 

P.S- Gingia 

Dist- Sonitpur, Assam.      ……. Appellant 

                         

-Versus- 
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2. Sri Puna Ram Dhubi 

S/O Late Jibon Dhubi 

Villlage- Tengabari 

P.S- Gingia 

Dist- Sonitpur, Assam.     …. 

Respondents 

(Represented by Public Prosecutor, Sonitpur, Tezpur) 
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                        J  U  D  G  M  E  N  T  

 

1. This appeal is directed by the appellant Sri Nagen Gowala against the 

judgment and order dated 23/12/2016 passed by learned Principal Magistrate, 

Juvenile Justice Board Sonitpur at Tezpur in GR Case No. 901/13, convicting the 

accused/appellant/ Child in conflict with law U/S 324 of IPC and sentencing him  

3 months at Special Home and a fine of Rs.3,000/- (Rupees three Thousand) 

only, in default, further one month imprisonment at Special Home and 

sentencing him one month imprisonment at Special home u/s 447 of the IPC. 

2. The factual matrix according to prosecution case is that on  22-12-2013 

at about 7 p.m. the informant’s brother Sri Lakhiram Dhubi was badly beaten 

by accused Lal Prasad Gowala, Chandan Gowala, Putono Gowala along with the 

child in conflict with law Sri Nagen Gowala. The victim was inflicted with serious 

injuries by assaulting with sharp weapons by accused persons and the child in 

conflict with law, as a result of injuries, the victim lost his senses and was 

hospitalized immediately at Biswanath Chariali Civil Hospital and thereafter he 

was taken to KB Nursing home. Hence, this prosecution case.  

3.  After registering the case and after completion of investigation, the case 

was sent up with a chargsheet u/s 447/326/34 of IPC against the accused Lal 

Prasad Gowala, Chandan Gowala and the child in conflict with law Nagen 

Gowala.         

4. On being appeared the child conflict in law before the learned Principal 

Magistrate, learned Principal Magistrate after hearing both parties, framed 

charge under section 447/326/34 of the IPC against the Child in conflict with 

law and particulars of the charge were read over, explained to the child in 

conflict to which he pleads not guilty and claims to be tried. 

5.  To substantiate the case prosecution examined as many as 10(ten) 

numbers of witnesses. 

6. Learned Trial Court examined the Child in conflict with law u/s 313 

Cr.P.C. All the allegation levelled against the Child in conflict with law  and 

evidence appears against him are put before him for explanation where he 

deny the evidence and allegation and decline to give defence evidence. After 

hearing both parties, learned Trial Court convicted the Child in conflict with law 

U/S 324 of IPC and sentencing him 3 months at Special Home and a fine of 
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Rs.3,000/- (Rupees three Thousand) only, in default, further one month 

imprisonment at Special Home and sentencing him one month imprisonment at 

Special home u/s 447 of the IPC. 

7. Being aggrieved by the aforesaid conviction order the appellant/ Child in 

conflict with law preferred this appeal on the following ground amongst the 

other grounds: 

(i) That the learned trial court committed grave error of law as well as 

the fact in appreciating the evidence on record.  

(ii) Learned Principal Magistrate, Juvenile Justice Board, Sonitpur 

committed grave error of law as well as on the facts and wrongly 

interpreting and analyzing the section 324/447/34 of the IPC and 

passed the aforesaid impugned judgment and order.   

(iii) The prosecution has failed to examine any witnesses to prove the 

charge u/s 324/447/34 of the IPC against the appellant. The 

prosecution relied upon the interested witnesses i.e.  PW 1, 2, 3 and 4 

convicted the appellant. therefore, the trial of the case suffered from 

infirmity and lacuna.  

(iv) The learned trial court without considering the fact that even at the 

place of occurrence there were 200/300 people gathered but 

prosecution has failed to produce any independent or public witnesses 

in support of PW 1 and PW 2 and without considering that aspect 

learned trial court convicted the Child in conflict with law inspite of 

having other many witnesses.  

(v)  As the appellant being minor, as he does not know the consequence 

of the act and hence he is entitled to benefit of doubt as per provision 

u/s 360 of the Cr.P.C. which was denied by the learned principal 

Magistrate.  

(vi) The Impugned judgment and order passed by the learned trial court 

is not sustainable in facts, law and equity and the same is liable to be 

set aside.    

 

8.  I have heard the argument advanced by the learned counsels of both 

parties in appeal. 

 9. Learned counsel for appellant submitted that learned Trial court without 

proper considering the evidence convicted the appellant and sentencing him to 
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imprisonment. Learned trial court failed to consider the interestedness of the 

witnesses. Learned trial court even not considering the fact that there were 

many people gathered not only the said PWs 1,2,3 and 4 are interested and 

related to the complainant and convicted the appellant. Learned counsel for the 

appellant atlast submitted that the Child in conflict with law is a minor so 

learned Principal Magistrate, Juvenile Justice Board instead of giving such 

punishment of imprisonment, she/he should consider under the benefit of 

provisions of section 360 of Cr.P.C.  

10. On the other hand, learned PP Sonitpur, Tezpur submitted that the 

learned trial court has rightly convicted the Child in conflict with law which is 

based on concrete foolproof evidence, therefore, Judgment and order of 

conviction required to be upheld.   

11.  Keeping in mind the rival submissions advanced by learned respective 

counsel, the moot point for decision is decided in this case is that – whether the 

learned trial court without properly evaluating the evidence of the prosecution 

witnesses convicted the Child in conflict with law.  

12.  Before adverting to the main point I think that it would be justified to 

see the evidence tendered by witnesses in the court.  

13. PW 1 Sri Punaram Dhubi/informant,  stated that the incident took place 

about one and half years ago at about 7 p.m. Initially he was in his uncle’s 

house. On being received a telephonic message from victim Lakhiram Dhubi 

informing him that Nagen Gowala and Lal Prasad Gowala assaulted him and 

causing him injuries. He immediately went to the house of the victim’s house 

and saw injuries on the head and legs of the victim. He deposed that as he was 

busy with brother/victim at hospital, the delay was caused in filing the ejahar.         

 Though he has been exposed to long cross-examination the evidence as 

to at the relevant time the victim informed him that Nagen Gowala and Lal 

Prasad Gowala assaulted him and causing him injuries and immediately after 

the occurrence, he rushed to the house of the victim and saw injuries on his leg 

and head, then he filed the ejahar has remained unchallenged.    

14. PW. 2 Sri Lakhiram Dhubi, the victim identifying the Child in conflict with 

law deposed that the incident took place at about 8.30 p.m. when he was at his 

house he saw the paddy which was in his court yard was destroyed by the cow 

and he shouted that who is the owner of the cow. At that time,  Nagen  

(juvenile) came and inflicted blows on his head by means of a dao causing 
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injuries. Then, the father of Nagen, Lal Prasad Gowala also inflicted blow on his 

left leg causing injuries. People gathered at the place of occurrence and then 

his brother lodged the ejahar at Ginjia Police Out Post.  

  Though he has been exposed to long cross-examination, the evidence 

as to at about 8.30 p.m. when he was at his house on being seen the cow 

destroyed the paddy which was in his court yard and while he shouted who is 

the owner of the cow, then Nagen Gowala came and inflicted dao blows on his 

head causing injuries and Lal Prasad Gowala also inflicted dao blows on his left 

leg and people gathered at the place of occurrence has remained unchallenged. 

15.  PW. 3 Sri Lakheswar Rajak stated that the incident took place at about 

9.30 p.m. in the court-yard of the Child in conflict with law. He further stated 

that he was at his house at the time of incident. On hearing screaming he came 

out and saw Lakhiram Dhubi was lying in the court yard of Nagen Gowala. He 

had heard that a fight took place in between them where Nagen assaulted the 

victim Lakhiram Dhubi. It was heard from one Madan Gore.      

 Though he has been exposed to long cross-examination, the evidence 

as to on hearing commotion he came out from his house and saw victim 

Lakhiram Dhubi lying in the court yard of Nagen/ the Child in conflict with law 

and he heard that fight took place in between them where Nagen, the Child in 

conflict with law ,assaulted the victim Lakhiram Dhubi has remained 

unchallenged.     

16.  PW. 4  Smt. Dhira Dhubi stated that the incident took place about one 

and half years ago at about 7 p.m. at her court-yard. At the relevant time she 

was in kitchen and heard hue and cry outside the house and saw that the 

victim who is her husband was lying on the floor with injury on his head and 

leg. She admitted that she had not seen the incident and then the victim was 

taken to Biswanath Chariali hospital. She also admitted in cross-examination 

that victim had not stated to her as to who had assaulted him.  

17.  PW- 5 Sri Sohan Lal Gowala stated nothing about the incident. PW 6 Smt. 

Bonija Gour stated that the incident took place at about 7 p.m. On hearing hue 

and cry in the house of Lakhiram Dhubi he went out and saw the victim was 

lying in the floor with injuries on his head, hands and leg. The victim was taken 

to hospital by his family members.  

18.  PW- 7 Sri Moti Gaur stated that the incident took place at about 7 p.m. 

When he was sleeping he heard hue and cry at victim’s house and immediately 
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went there and saw the victim was lying in the court yard with injuries on his 

head and leg. Then Hira Dhubi and Phuleswari Dhubi informed that Nagen 

Gowala, Lal Prasad Gowala and Chandan Gowala inflicted blows with dao and 

sword on Lakhiram. Police has seized the weapon of offence i.e. the dao where 

he put signature in the siezurelist.  

19.   PW 8  Smti. Phuleswari Dhubi, wife of the informant, stated hat Nagen 

Gowala is her neighbour and about 2 years ago at about 7 p.m. Lakhiram Dhubi 

was shouting as some cow had damaged his paddy. At that time, the Child in 

conflict with law, Lal Prasad Gowala and Chandan Gowala attacked Lakhiram 

Dhubi with a dao and injured him on his head and leg. The victim was taken to 

hospital at Biswanath Chariali. She clarified that the victim and the accused 

have a common court-yard and on the day of the incident lakhiram kept his 

paddy in his court-yard.  

20. PW 9 Sri Buneswar Dhubi stated that the victim has sustained cut 

injuries on his person. He admitted that police had seized the dao from the 

place of occurrence.    

21. PW 10 ASI Rahendra Baglary, deposed that Nagen Gowala had admitted 

before him that he had assaulted the victim and accordingly, produced the dao 

from his house which was used in the incident.    

22. These much is the evidence of the prosecution. After completion of 

evidence, the Child in conflict with law was examined u/s 313 Cr.P.C.  

23.  As challenged by the learned counsel for the appellant that PW 1, PW 2, 

PW 3 and PW 4 are interested witnesses because, they are close related even 

some are members of same family. While considering the evidence of the PWs, 

it appears that the incident took place in the evening of 7 p.m. in the courtyard 

of Lakhiram Dhubi. In fact, the informant PW 1 is not an eye witness to the 

occurrence. He filed the ejahar on being come to know about the incident from 

the victim Lakhiram Dhubi. Victim clearly stated that at about 8.30 p.m. while 

he was at home he saw the paddy which was in his court yard was destroyed 

by the cow and he shouted that who is the owner of the cow. At that time,  

Nagen  (juvenile) came and inflicted blows on his head causing injuries by 

means of a dao.   

24. Here in the present case, it appears that PW 1 who is the informant, the 

brother of the victim (PW 2). But PW 3 is no way related to the complainant. 

PW 4 Smt. Dhira Devi, the another eye witness is also related to the 
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complainant. PW 8 -Smt. Phuleswari Dhubi is not an eye witness to the 

occurrence. No doubt PW 1, 2, 4 and 8 are close related to each other.  

25.  Law is well settled that the interested witnesses are not necessarily false 

witness. Though the fact that those witnesses have personal interest or stake in 

the matter must put the court of its guard, that the evidence of such witnesses 

must be subjected to close scrutiny as the court must assess the testimony of 

each important witness and indicates the reasons for accepting or rejecting it 

and that no doubt should be at once discarded simply because, it came from 

interested parties. [Vide – (a) Siya Ram Rai Vs, State of Bihar (1973) 3 SCC 

241; (b) Sarwan Sing Vst. state of Punjab (1976) 4 SCC 369 ; (c) Birbal Vs. 

Keder AIR 1977 SC ; (d) Anvaruddin Vs. Shakoor JT (1990) 2 SC 83]. 

26. Coming to the present case, it is true that the informant PW 1 is not an 

eye witnesses, PW 2 himself sustained injury in the incident and PW 3 as stated 

above no way related to informant. The another witness PW 4 no doubt is 

related with the informant but her evidence cannot be discarded as she has not 

been cross-examined on the point that firstly she has not seen the incident. 

Secondly, she saw the injury on the head and leg of the victim immediately 

after the incident. PW 8 in fact, the wife of the informant is not an eye witness 

to the occurrence. As stated above, the victim and PW 4 are only eye witness to 

the incident. Others have supported the prosecution case. They were present at 

the place of occurrence. Immediately after the incident they have seen the 

injury upon the victim. They have also been reported by victim that the Child in 

conflict with law has assaulted him. Though they have been exposed to long 

cross-examination the evidence as to at the relevant time while the PW 2 saw 

one cow has destroyed the paddy in the court-yard of the victim then he raised 

alarm stating that who is the owner of the said cow, then the Child in conflict 

with law came and assaulted him by means of a doa has remained 

unchallenged. Therefore, the evidence of the aforesaid witnesses, particularly, 

PW 2 and 4 cannot be discarded merely on the ground that they are related to 

each other so they are interested in favour of the complainant. The third point 

of challenge made by the appellant in this appeal is that learned trial court 

without examining the doctor, convicted the Child in conflict with law u/s 324 of 

the IPC. It is a fact that learned trial court has failed to examine the said 

doctor.  
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27.      On perusal of the record, it appears that there is a photocopy of medical 

report which shows that Lakhiram Dhubi was examined on 20-03-2014 at Bora 

Nursing Home, Biswanath Chariali. Of course the aforesaid medical report was 

not exhibited in the court whether the aforesaid document can be taken as a 

Judicial Notice. In fact the aforesaid medical report was issued by doctor on 20-

03-3014 whereas the aforesaid incident took place on 22-12-2013. There is no 

any evidence of the victim that after the incident he has taken treatment in the 

said Nursing Home. Due to some reasons, the victim has been taken treatment 

on 20-03-2014, therefore, the aforesaid document cannot be stated to be 

related with the incident of the present case.    

28. But another point in this case is to be discussed that according to the 

prosecution evidence particularly, the evidence of the victim. On the day of 

incident, at about 8.30 when he was in his home on hearing hulla he came out 

and saw the cow has eating paddy then he raised alarm that who is the owner 

of the cow, then the Child in conflict with law came and inflicted blow on his 

head with a dao. The Child in conflict with law (Nagen Gowala) was followed by 

his father Lal Prasad Gowala who also inflicted blows by a sword on his leg. The 

statement of the victim is corroborated with another eye witness. PW 4 and 8 

on being came to know about the incident immediately after the incident PW 1, 

PW 3, PW 4 and 7 all were rushed to the place of occurrence and they have 

noticed injury on the head and leg of the victim (PW 2). They have been 

reported by victim that it is the Child in conflict with law assaulted him by 

means of a dao. Though they have been exposed to long cross-examination, 

the evidence as to on hearing about the incident, they reached at the place of 

occurrence and saw the injuries upon the head and leg of the victim and also 

they have been reported by victim that the Child in conflict with law assaulted 

him has remained unchallenged. Besides, the statement of the victim and other 

eye witness PW 4 are corroborated with their statement made earlier before the 

police. On the other hand, PW 2 himself sustained injury in the incident and PW 

4 saw the incident and her presence at the place of occurrence cannot be ruled 

out despite she being vigorously cross-examined. Therefore, it can easily be 

held that in the incident PW 2 has been sustained injury in the hands of the 

Child in conflict with law. But the question may arise as to the nature of injury 

sustained by the victim.  
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29. In fact, there is no any medical evidence to ascertain the degree of 

injury and nature of injury sustained by the victim but there is a cogent and 

convincible evidence that the Child in conflict with law assaulted the victim by 

means of a sharp cutting weapon i.e. dao causing him injuries on his head and 

leg. Besides, as held by learned Principal Magistrate that since there is no injury 

as define in Section 320 of the IPC to say that the victim sustained grievous 

injury of any nature. Therefore, the learned Pricipal Magaistrate, Juvenile 

Justice Board Sonitpur at Tezpur  rightly convicted the accused u/s 324 of the 

IPC.   

30. Another point may be discussed in the present case is that the leanred 

Principal Magistrate, Juvenile Justice Board Sonitpur at Tezpur convicted the 

accused u/s 324 of the IPC in addition to section 447 of the IPC. 

31. To prove the charge u/s 447 of the IPC, the prosecution must prove 

that –  

  “(i) That the complainant has possession of the property in 
question.  

  (ii) That the accused entered into or upon the property, or after 
having lawfully entered unlawfully remained there.  

  (iii) that the accused so entered or remained there with the 
intention (a) to commit an offence ; or (b) to intimidate, insult, or 
annoy the person in possession.”   

  Law is well settled that every trespass by itself is not criminal. To 

constitute criminal trespass, the prosecution has to prove and the Court has to 

give a finding on the evidence that the trespass was committed with one of the 

intents enumerated in section 441. In the absence of any such finding, the 

conviction under section 447 cannot be sustained simply because some assault 

was committed on the complainants.    

32.  As discussed herein before in the present case, the incident took place 

in the court yard of PW 2. In fact, the said court-yard is a common court-yard 

used by both the parties including the accused persons. Besides, there is no 

any evidence that any of the trespass was committed by the Child in conflict 

with law with any of the intents enumerated in section 441. That apart, there is 

no any findings to conclude that why the learned trial court convicted the Child 

in conflict with law u/s 447 of the IPC clearly, as such, the conviction u/s 447 of 
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the IPC awarded by the learned Principal Magistrate, Juvenile Justice Board 

Sonitpur at Tezpur cannot be allowed to remain sustained. Hence, set aside.  

33.  However, in the incident of assault the victim Lakhiram Dhubi sustained 

injury caused by sharp cutting weapon has ably proved by the prosecution. 

Therefore, the findings of conviction of the Child in conflict with law u/s 324 of 

the IPC, by the learned Principal Magistrate, Juvenile Justice Board, Sonitpur at 

Tezpur is upheld. 

34. The learned counsel for the appellant/the Child in conflict with law 

submitted that since the Child in conflict with law being minor learned trial 

could have applied u/s 360 of the Cr.P.C. It is a fact that there is no instances 

of evidence that the aforesaid Child in conflict with law indulging any other 

objectionable activities earlier. Therefore, considering the welfare and future of 

the Child in conflict with law instead of sending him to Special Home for three 

months, I think it would be justified if the amount of fine of Rs. 3000/- (Rupees 

three thousand only) imposed by the learned Principal Magistrate, Juvenile 

Justice Board Sonitpur at Tezpur is sufficient which would meet the ends of 

justice, i/d of making such payment, he is sentenced to Simple Imprisonment 

for one month at Special Home u/s 324 of the IPC. If the fine amount be 

realised, the same be given to the victim by way of compensation.   

 It is also directed the Probation Officer of the jurisdiction of the Child in 

conflict with law to furnish a report as to his character to the Principal 

Magistrate, Juvenile Justice Board, Sonitpur, Tezpur in every three months for 

one years.   

 

35. Accordingly, the appeal is partly allowed by modifying the sentence as 

stated above.  

 

36.  The appellant is directed to surrender before the learned Principal 

Magistrate, Juvenile Justice Board, Sonitpur at Tezpur on or before 12-06-2017 

and make payment as sentence awarded.       
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37.  Send the GR Case No. 901/13 along with the case diary to the learned 

Principal Magistrate, Juvenile Justice Board, Sonitpur at Tezpur, along with a 

copy of this Judgment immediately.  

   

Given under my hand and seal of this Court on this the 12th day of May, 

2017. 

 

 

 

                        (A.K. Borah) 
                                       Sessions Judge 

                                       Sonitpur, Tezpur 
Dictated and corrected by me. 

 
 
 
 
(A.K. Borah) 
Sessions Judge, 
Sonitpur, Tezpur 
 
 

Typed and transcribed by me. 

 

 

(R. Hazarika) 
Steno.     


